Low Income Governing Board Advisory Committee (AC)�November 17, 1997


Members Present:  Sue Cook-McKnight/CMG&A, George Egawa/Fresno Co. EOC, Dennis Guido/PG&E,  Shelly Hance/CNCA, Eddie Jimenez/Proteus, Joan Junqueira/ESO, Ann Keegan/SoCal Gas, Ellis Mitchell/CSACN, John Nall/SCE, Louise Perez/CRP, Lee Riggan/VCCHCCD, Ann Riley/Energy Pacific, Dale Sprink/SESCO, Yvette Vasquez/SDG&E, Ulla-Maija Wait/CSD, William Warren/CSD San Bernadino, Josie Webb/CPUC-ORA, Wallis Winegar/Winegard


Consulting Staff Present:  Sharon Weinberg/CH2M Hill, Robert Perlmutter/Schute, Mihaly & Weinberger, Tom Atlee


Members of the Public Present:  George Sanchez/RHA, Joy Yamagata/SDG&E





Meeting time:  The meeting on November 17, 1997, was called to order at 10:28 a.m. and adjourned at 3:45 p.m.





1)  Review Agenda


Two items were formally added to the agenda:


¥  A review and update of the minutes.


¥  Guidelines for customer-member recruitment and support.


ACTION:  Sharon will distribute draft minutes a day or two before each meeting for the AC to finalize and approve during the meeting.


2)  Review of and changes to the November 5, 1997 Meeting


"Rich Sholl" was corrected to "Richard Shaw."


Joy Yamagata was added as a member of the public present.


In the DECISION, page 2, the group decided it would have no chair and that Sharon would act as facilitator.


Item 5, page 3 (Differences among programs of various utilities):  "SoCal Gas has different LIEE programs" should perhaps read "SoCal Gas has a different CARE program".  


ACTION:  Sharon will clarify with Anne Keegan.


Page 8, 4th paragraph, was revised to read:  "Dennis Guido/PG&E said that with the constraints in place with a 1/1/99 transition to an independent administrator, the AC and LIGB may not have the time available to address all the program specifics on redesign - and therefore the AC needs to address the CPUC's immediate concern, which is to get an independent administrator on board."  





Item 4 (Report from Staff - AC Membership) - Ellis expressed concern that the AC is meeting without a low income customer representative attending.  LIGB member Maggie Cuadros has been searching for new ones, but AC members noted many problems with both customer-member recruitment and customer-member attendance (see section of these Minutes on customer-members, below).  Sharon encouraged AC members to recommend customer-member prospects to the LIGB.


Item 4 (Acronym List), page 2:  The list of acronyms and definitions has not been completed yet.  


Item 5 (Program Matrix), page 3:  The programs matrix will be available at the Dec 4th meeting.


Item 6 (Other business), page 5-6:  It was suggested that Perl clarify, intra-AC communication; conflict of interest issues regarding the AC's priority list; and legal requirements regarding minutes.


Item 6 (Other business), page 6: Travel Reimbursements:


ACTION:  Sharon will bring up reimbursement at the 11/18 LIGB meeting and then call each person/ organization which has requested reimbursement and let them know what the outcome of that meeting was and how they should submit receipts and invoices.


Item 6, (Other business) page 5:  The Role of Primary and Alternate Members:


ACTION:  Sharon will contact any member who hasn't come to several meetings to make sure they know about the three-meetings-and-you're-replaced rule and to find out if travel problems are what's keeping them away.  


Item 6 (Other business), page 6:  PG&E Energy Center tour will be on December 16th at noon at PG&E Energy Center (the usual site of AC meetings in San Francisco).


Item 6 (Other business), page 6: The organizational map.  


ACTION:  Sharon will have it ready for December 4th.  


The AC chose to wait to approve the minutes until other members arrived, but this approval was not formally done.


LIGB Update


Sharon supplied a calendar with all the LIGB and AC meetings.  It was noted that the best way for AC members to connect to the LIGB is attend LIGB meetings as members of the public, in person or on the phone [at their own expense].


ACTION:  Sharon will regularly distribute LIGB minutes to AC members.


DECISION:  Due to an LIGB meeting 2/10/98, the AC meeting scheduled for that day has been switched to 2/3/98.  This is a tentative decision, to be reviewed in January.





3.  Public Comment


Ellis asked about public comment periods and Sharon said the AC had decided to take public comment throughout its meetings.





4.  Document communication problems


Since some members are not getting faxed and emailed communications Sharon had all members present indicate whether email or fax was their preferred media for official AC communications; C2HM Hill will be guided by those preferences.


ACTION:  Sharon will gather and use the communication preferences of absent members, as well.  She will also take steps to ensure that each document sent will be received by all AC members with the same formatting and pagination regardless of how it was sent, to facilitate communication among AC members receiving documents through different media.





5)  Legal Issues


Perl Perlmutter of Schute, Mihaly & Weinberger briefed the AC about legal issues.


The Bagley-Keene Act


The Bagley-Keene Act is the state's open meeting law that ensures public access to the meetings of state bodies of three or more people.  Its major requirements are:


¥ that meetings be open to the public, who must be able to have input before and during the deliberations of such a body;


¥ that the public have 10 days notice of meetings; 


¥ that any documents distributed at meetings be distributed to members of the public; 


¥ that state bodies have a quorum to deliberate.


Perl explained that "deliberation" refers to any part of the process of making a collective decision or action -- pretty much anything that boards do beyond the mere exchange of information.  The act contains provisions governing teleconferencing, but the commission has limited the extent to which the AC can take advantage of those provisions.  Perl noted that draft and approved minutes were required. 


Intra-AC and intra-organizational communications. 


Perl said that the Bagley-Keene Act requires that any deliberative meeting of an advisory body formally created by a state body, consisting of 3 or more people, must be open and public.  There's a fuzzy line, however, between exchanging information and beginning the process of deliberation.  Perl reiterated that two AC members can get together and do whatever they want; however, three or more members can exchange information but not do anything that looks like deliberation.


Individual members of the AC can go back to their organizations, families, and friends and talk with them about what the AC does and solicit their input.  What members of this body cannot do outside of a public meeting is begin decision-making on behalf of the AC.  However, if more than one person represents a specific organization which has a slot on the AC, Perl is not sure whether they could -- outside of a public meeting -- legally discuss what position they want to take on behalf of their organization before the AC.


ACTION:  Sharon will get the CPUC 9/25 decision and copy of the Bagley-Keene Act to each AC member.


Conflict of Interest


In the opinion of Schute, Mihaly & Weinberger, the AC's conflict of interest concerns involve California's Government Code Section 1090.


The Section 1090 prohibits all public officials or employees from participating in the making of a contract in which they have a financial interest.  It is unclear to Schute, Mihaly & Weinberger whether this applies to the AC.  AC members can be considered government officials because this is a state body under the Bagley-Keene Act.  If the provision does apply, then any AC member who has a financial interest in a contract that the AC is deliberating on, cannot participate in that deliberation.  "Making a contract" is quite broad, including (and Perl read to the committee):  "Preliminary discussions, negotiations, compromises, reasoning, planning, drawing of plans, specification and solicitation for bids."  For the time being Schute, Mihaly & Weinberger is assuming that this provision does apply, since the consequences for violation are draconian -- including voiding the contract and having to give back any money received for any work on the contract.  This could be financially disastrous for the contractor -- and the whole transfer program would be set back, requiring a new RFP.  But the penalty only comes into play if someone on the AC gets the contract; if no one on the AC gets the contract, it doesn't matter that any other potential contractors participated in the deliberations.


Anyone representing an entity wanting to become the independent administrator should not participate in those deliberations.  Schute, Mihaly & Weinberger are about 95% sure there is no conflict of interest problem with implementors -- i.e., members who want to get subcontracts with the independent administrator -- because the planning now is for the independent administrator contract, not the implementor contracts.  However, once the independent administrator contract is done and the AC begins talking about subcontracts, it will want to look again at this issue.


The four possible solutions to the AC's conflict of interest issues that Schute, Mihaly & Weinberger have come up with are:


1)  Limit and focus the AC so it doesn't involve itself in deliberations for the RFP for the independent administrator.  With this approach the AC could talk about problems on existing programs and general things they'd like to see (like "an outcome based program").  Perl didn't think anything the AC would be deciding today or at the next meeting would be sufficiently concrete to be problematic, but when it gets down to issuing reports or recommendations, then there could be problems.  Since counsel must give the most conservative advice, this approach could slow things down and interfere with the AC's ability to talk about what it wants to talk about.


2)  Structural solutions:  


a) A Market Survey Forum, in which the entity that wants to issue the RFP invites every prospective bidder to come for one or two meetings to advise them on what should be done.  This has apparently been used by the Department of General Services and Schute, Mihaly & Weinberger is trying to get more data about it.


b) Prospective bidders could participate as members of the public -- rather than as committee members.


3) If the board authorized it, the AC could use one of the technical consultants to gather information from all the stakeholders and have them do the deliberating and drafting of the actual RFP in order to insulate the AC from that process.  But if this was done with potential independent administrators on the AC, Schute, Mihaly & Weinberger would want to closely monitor that, which would slow things.


4)  Schute, Mihaly & Weinberger could interview potential bidders to find out who has a statutorily-defined "remote interest" or "non-interest."  If a person has a "non-interest" then the statute doesn't apply to them.  If they have a "remote interest", they would be required to disclose what their interest was and abstain from votes related to that interest and from deliberations prior to those votes.  (The statute says only that such people can't be swing votes, but the AG says they can't be in any deliberations preceding such votes.)  


Remote interest applies to individuals, not organizations.  "Remote interest means any of the following:


¥ that of an officer or employee of a non-profit corporation [with certain exceptions, that Perl did not specify]...


¥ that of an employee or agent of the contracting party, if the contracting party has ten or more other employees and if the individual was an employee or agent of that contracting party for at least three years prior to the officer initially accepting his or her office..." 


and the list goes on with many other items that Perl felt were probably irrelevant.


Again, at this point, all this has to do with members' interests in becoming the administrator, not an implementor.  Perl also verified that there is no legal conflict of interest if one of the AC board members, as an individual, were to be hired at some later date by a company that benefited from the AC's recommendations.  


George Sanchez/RHA felt that any current AC member who is thinking of being the administrator needs to get off the AC and then, as a member of the public, provide their expert information to the committee.  George, at this point, announced that RHA had formally withdrawn from the AC and that he would be participating as a member of the public.


Perl explained that the issue about who stays on the AC and does what (in terms of conflict of interest) could be an individual decision or an AC decision.  Or the LIGB could decide that it won't select anyone who's on the AC as an independent administrator -- in the same way that no consultant that drafts an RFP for the Board can be a recipient of that RFP.  


However, the fact that this AC is an advisory body to an advisory body (the LIGB) to the decision maker (the CPUC) does make Perl wonder if the law applies to the AC, since it has such a tenuous link to the final decision.


Josie Webb/CPUC-ORA noted that the PUC has made it clear that the LIGB only gives them information and that the LIGB may not make any final decisions about who is selected.


John Nall explained that the utilities were excluded from LIGB membership unless they signed a statement that they weren't going to compete for the administrator role.  But the thought was that advisory committees should be interested parties who have experience with delivering low income programs and that they were somewhat sheltered because they were advisory committees.  But the more the lawyers looked into it, the more everyone got nervous.  When John looked at the AC's top ten priorities, he felt that AC decisions on five of them could later harm AC members. 


Louise Perez voiced the AC's concern that members weren't being adequately protected.  The AC wants to be monitored and advised by legal counsel to know when any given member had reached a threshold regarding conflict of interest and should get off the AC.  Since Schute, Mihaly & Weinberger are counsel for the LIGB and not the AC, the AC decided to ask the LIGB to hire Schute, Mihaly & Weinberger to be AC counsel as well.  Perl clarified that what Schute, Mihaly & Weinberger would do for the AC (which they already do for the LIGB) is advise what to do if any member group wants to be the independent administrator.  Well before the stage where AC deliberations would be a risk for members who want to be implementors, Schute, Mihaly & Weinberger would come back to the AC and clarify what issues might arise, what time frame they might arise in, and what alternative they would suggest interested parties pursue.  Perl thought that minutes would be sufficient to provide the necessary documentation to protect AC members, but noted that abstention from deliberations [by parties with a remote interest] requires that the abstaining member be physically absent -- i.e., they cannot be attending that meeting or they can leave the room or they can be on the phone but silent.


Sue Cook-McKnight summarized (and Perl verified) the safest position:  Anyone can attend meetings, get minutes, make comments as a member of the public and -- as long as they aren't an AC member and don't vote -- there is no risk of conflict of interest.


A motion was made by Anne Keegan and seconded by Eddie Jiminez and (after a request for public comment, of which there was none) passed unanimously, as follows:


DECISION:  The AC requests that the LIGB have Schute, Mihaly & Weinberger continue to advise the AC when potential conflicts of interest will arise so that members of the AC can make a determination as to whether or not they want to participate in those deliberations or to continue as a committee member.





The AC's decision-making process


Shelly observed that the AC was (in this last decision) voting and talking about Roberts Rules of Order, when the AC's Operating Guidelines say that the AC will operate on "substantial consensus" (i.e., a willingness on the part of all members to live with broadly-acceptable recommendations which note any dissenting opinions -- keeping in mind that there are special procedures for dealing with impasses, none of which entail majority-rule voting).  She noted that decision-making rules only become an issue when there's significant conflict, and that we should clarify them before we get into that state.


After thanking the minutes-taker for a job well done, the committee broke for lunch at 12:45 p.m. and reconvened at 1:30 p.m.





6.  Guidelines for customer-member recruitment and support.


The AC discussed and agreed to recommend the following guidelines for customer-member recruitment and support.


DECISION:  The LIGB and the AC have the following responsibilities to promote the participation of low-income customer-members of the AC.  Each of these forms of support can be accepted or rejected by each customer-member.  


¥  To provide cost coverage, specifically travel costs plus a per diem for meeting participation -- and to cover their up front expenses so their limited assets don't impede their participation.


¥  To establish a buddy/mentor system which pairs each customer-member with another member of the AC, someone they can travel with and who can interpret technical issues, etc.


¥  To provide assistance with rides to and from meetings.


¥  To bring them up-to-date on what's happened so far.


¥  To contact each customer-member's employer to stress the importance of the customer-member's participation and find out if the customer-member can receive faxes or emails at work.


¥  To ensure they have equal access to all AC communications and correspondence in and out (including identifying places they can get faxes or emails, or FedExing documents to them).


¥  To supply them with an alternate.


Criteria for customer-member recruitment and selection:


¥  They must not be an employee or a board member of any AC member organizations or a family member of one of the AC's current members.


¥  They must be residents of California.


¥  They must be receiving CARE or weatherization services.


¥  They must be at or below 150% of federal poverty guidelines or be HEAP eligible (130% of federal guidelines)


¥  They must have the capacity to meaningfully contribute to the AC's deliberations -- particularly the ability to articulate their experience with low income programs.


¥  They must be proficient in English.


The AC decided not to require customer-members to be customers-of-record with the utilities, since some of those who would qualify may get their utility services through some other customer-of-record or have taken over someone else's bill.


ACTION:  Sharon will get clarification from Maggie Cuadros re what kind of support she's providing for Soledad de Santiago (the customer-member from Southern California) and what arrangements she's made with her.


Anne Keegan noted that customer representation on the AC does not provide the breadth of data that formal public participation hearings would provide if they were held around the state at places and times where low income customers and regional interests could give input.  


ACTION:  Sharon will note that to the LIGB (since creating such hearings is beyond the mandate of the AC).


The AC discussed whether recruiting customer-members was the LIGB's or the AC's responsibility.  They felt that, since the LIGB established the AC to support them and asked the AC to help them do this, the AC would proceed to recruit and ask the LIGB to move quickly once the recruitment package was compiled.  Sharon noted that the AC would likely have better success recruiting than the LIGB because there is only one board member recruiting.


The AC felt it needed a recruitment plan (including both personal and organizational outreach) and a good 6 weeks -- to get a flier out, to explain it all to people who respond, to get them to fill out applications, etc.  Individual AC members said they could do various things:


¥  Anne Keegan could have SoCal Gas notify applicants for low income programs that customer-member AC opening(s) exist.


¥  Bill Warren could solicit HEAP clients, many of whom have skills the AC could use.  


¥  Shelly Hance could send a flier out to her network of CAAs.


Sharon explained that CH2M Hill's contract doesn't include funding customer-member expenses, so if CH2M Hill is supplying up-front expenses, they'll need to get more money from the LIGB.  


Two questions need to be answered before the recruitment program can get underway: whether there is a need for separate representation from the North and South, and who customer-member applicants should apply to. 


The old flier needs to be expanded to cover the new qualifications and the support and compensation decided upon at this AC meeting, plus it should have brief information about the responsibilities of a customer-member and what they could expect to do on the committee.


ACTION:  Sharon will revise the existing flier by the end of the week and fax or email the English version on Nov 24th (by 5 p.m.).  (If a member does not get this document by then, they should contact Sharon's office the next morning.)  If Sharon gets no response from a particular AC member by Nov 28th, she'll assume that member approves of the flier.  Final copy of the flier will be distributed on December 4th.


George Sanchez offered -- as a public comment -- that the AC should tell customer-members what is going to be covered in each meeting and when, so they don't have to spend their whole day at the meeting.  He also suggested the use of focus groups to get a cross-perspective from all the many different types of low income customers.  John concurred, saying that the board needs to specify what it wants to learn and then get a consultant to do focus groups, and that that may be cheaper than flying people around California every week -- unless the AC has a good screening process for its potential customer-members.


ACTION:   Lee Riggan and Anne Keegan (with Sharon) will discuss and bring back to the AC methods to refine the application to screen potential customer-members for those who could give us useful input.





7)  Results of Prioritizing Transition Issues


Sharon distributed the prioritization list plus a special list of the top ten.  Amy is putting together the next priorities in groups of ten.


There was some controversy over both the method of prioritizing and the resulting priorities.  Some members wanted to re-vote on some of the top items.  But after it was noted that changing the voting process disregarded the input of alternates (who weren't present at this meeting but participated in the prioritizing), the AC decided it could use at least some of the issues from the top ten as a starting point from which to create a plan about how to address all the issues.  Sharon pointed out that, since everything was going to be handled sooner or later, the only real reason for including something currently excluded from the top 10 would be if the AC couldn't even consider one of the top 10 items unless it resolved that non-top-10 item.


The AC explored the idea of fleshing out the issues and clustering them into categories with which the LIGB could guide the consultants about their priorities and the scope of their work as they designed the steps of transferring the existing programs, as-is, to the independent administrator -- with an expectation that the consultants would come back to the AC for further advice later on, as well.  Sharon modified this, saying that the AC's job is to highlight important issues, not necessarily to solve anything.


Sharon said the LIGB was leaning toward transitioning without any program design change, but they have not yet conclusively said that.  A number of AC members seemed to think that the AC was recommending that approach to the LIGB (however, no formal decision to that effect was made at this meeting).  It was acknowledged that AC members have differences of opinion about what is involved in the transition (but those differences have yet to be formally articulated or resolved).  George Sanchez commented that it was difficult to proceed without defining what a minimum transition would look like.


It was noted that some of the top 10 priorities don't have to do with any sort of minimum transition by 1/1/99.  The top priorities that do apply to a minimum transition are administrator roles and scope; and fund distribution, accountability, how many administrators, and data systems.


After some discussion of categories and approaches the group gravitated towards recommending that the consultants focus on those five issues.  The idea emerged of having subcommittees of expert AC members work over the prioritized issues and develop briefings for the rest of the AC about the existing situation in each area; the questions, issues, and problems that need to be considered; and any policy decisions that need to be made.


Three subcommittees were proposed -- administration, fiscal management and data systems.  Sharon noted that any subcommittee of more than 2 people would have to be publicly noticed, either 10 days before or very soon after the scheduled AC meeting at which they were announced. 


The following motion was moved by Anne Keegan, seconded by Dennis Guido and passed unanimously.


DECISION:  That the AC recommend to the LIGB that the consultants work on the following 5 issues:  administrator roles and scope of work, fund distribution, accountability issues, how many administrators and data systems.  Furthermore, the AC itself is to address five issues using three subcommittees covering the areas of administration, financial management and data systems.


In exploring how those subcommittees would operate, Wallis described how the CBEE’s TAC subcommittees worked:  A chairperson announced the time and what issues he or she thought were important and then invited any CBEE’s TAC members to attend and add their concerns into the agenda -- and then after the meeting they'd provide a synopsis of what they'd talked about, which they gave back to the CBEE’s TAC to discuss.  To fulfill public notification requirements, these meetings were scheduled right after noticed CBEE’s TAC meetings as a continuation, with the various subcommittees meeting at different times so people could attend several if they wanted.


ACTION:  The AC will hold subcommittee meetings December 4th, before the AC's scheduled meeting, at the times given below.  Anyone is welcome to participate (including by phone), but the following AC members expressed interest in specific subcommittees, and will choose their chair at their first meeting:


9 am:    Administration:  Wallis, Bill, Lee, Dale, Dennis, John, Ellis, Ulla-Maija


10 am:  Financial management:  Josie, Ann Keegan, Lee, Ellis


11 am:  Data systems:  Ann Keegan, Wallis, Dennis, John, Yvette, Dale, Ulla-Maija


The AC as a whole will convene at 1:00 p.m. until 4 p.m., at which time any subcommittees that want to reconvene can do so.





8.  Next meeting


The next meeting will be at the Wyndham Hotel in Los Angeles.  Morning agenda as above.  Afternoon agenda to be determined.
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