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Rulemaking 98-07-037

(Filed July 23, 1998)

INTERIM DECISION

(See Attachment 1 for appearances.)


INTERIM DECISION

Summary

This alternate decision restructures our regulatory oversight of public purpose programs to protect consumer and ratepayer interests, including those of low-income customers.  This new oversight process will provide the Commission with direct access to public participants and experts in the fields, entities vital to the shaping of the public purpose programs in the future.  At the same time, the new process will simplify and improve the way we oversee the programs.  Both regulatory and administrative costs of the programs will decrease, providing additional funds for the programs themselves, while our ability to receive direct timely public input and advice will increase.

To effectuate this process, we dissolve the California Board for Energy Efficiency (CBEE) and the Low-Income Governing Board (LIGB) collectively referred to as the Boards.  The Boards have advised the Commission on energy efficiency and low-income assistance programs, respectively.  The Commission established the Boards almost three years ago in Decision (D.) 97-02-014.  The original role of the Boards was to facilitate independent administration of public purpose programs from administration by investor-owned utilities.   Following litigation and legislation, the Commission suspended activities to institute independent administration of the public purpose programs and extended administration by the utilities though 2001.  The passage of Assembly Bill 1393 this year, codified continuing utility administration of the low-income programs.  These actions eliminated the original purpose of the Boards, and the Boards’ respective roles have since been unclear.   

In this context, we consider the future of the Boards by balancing the confusion and costs of retaining the boards with the value they could add to our future deliberations.  We find that the Boards have accomplished their programmatic tasks and have provided us a framework to use in continuing to improve the programs.  In light of the completion of the Boards’ work, we find that other processes would better promote participation in the future by experts and affected parties.  Specifically, legal constraints imposed on Board operations, and the resources required for Board administration and oversight will compromise the Boards’ ability and ours to focus on the energy efficiency and low-income programs themselves.  Our first loyalty is to the objectives inherent in the programs and the broad public benefits they are designed to achieve.  We therefore eliminate the Boards in favor of simpler and less bureaucratic forums for developing and overseeing public purpose programs in the future.

Our decision today is reflective of circumstances beyond both the Commission’s and the Boards’ control that make it imperative to restructure our regulatory processes with respect to the public purpose programs and does not in any way diminish the contributions the Boards have made over the last three years.
  On the contrary, both boards have spent considerable time and effort working with utilities and parties, which in many instances resulted in sound recommendations that we have adopted, culminating in vastly improved programs and policies.  The contributions and input from these Board members have been a valuable part of our public purpose program evaluation process and we thank each and every member for their contributions to this process.

Background

D.97-02-014 established the Boards to facilitate the independent administration of energy efficiency and low-income assistance programs (public purpose programs) in the restructured electric industry.  Among other things, we directed the Boards to develop a Request for Proposal (RFP) articulating policy and program guidelines for new administrators of these programs, subject to Commission approval. Prior to selection of the new administrators, the utilities would administer the programs.  D.97-09-117 set deadlines of October 1, 1998 and January 1, 1999 for completion of the transition to the new energy efficiency and low-income independent program administrators, respectively. 

Following issuance of D.97-02-014, the Commission appointed Board members, and approved bylaws and start-up procedures for the Boards.  Per D.97-05-041, both Boards hired administrative and technical consultants to assist them with their duties.  

Since the creation of the Boards, several events have impacted the Boards’ work, including but not limited to:

1. Complaints filed by unions representing civil service employees regarding the consultants hired to assist the Boards

2. A State Personnel Board letter determination challenging the lawfulness of the agreements between the Boards and their consultants; and

3. The Veto of Assembly Bill 2461, which would have provided for independent program administration.

In February 1998, the Acting Executive Officer of the State Personnel Board (SPB) issued a letter determination challenging the lawfulness of the agreements between the Boards and their consultants.  SPB’s letter responded to a complaint filed by the California State Employees Association. 

Because of the letter from SPB, the Commission directed Board consultants to cease work except for wrap-up activities.  As a result, the Boards were left without sufficient resources to meet numerous Commission deadlines and significant advisory tasks.  The Commission lacked the staff to support the Boards in pursuing their objectives.  Acknowledging these circumstances, the Assigned Commissioner suspended the deadlines established for the Boards’ work products. The Commission extended the term for interim utility administration of energy efficiency and low-income assistance programs until December 31, 1998, and December 31, 1999, respectively.

In mid-1998, the Commission settled complaints submitted by unions representing civil service employees, the California State Employees Association and the Professional Engineers in California Government, regarding the administrative and professional support for the LIGB and CBEE.  Related agreements required the Commission to hire nine civil service employees to perform civil service responsibilities previously performed by Board consultants. The agreements permitted the Boards to resume the services of the administrative and technical consultants through the end of a transition period.

D.98-07-036 subsequently directed the Energy Division to issue the RFP for independent administrators of energy efficiency programs. After issuance of D.98-07-036, however, the Governor vetoed the Commission’s budget request for additional positions necessary to fulfill the terms of the settlement agreements discussed above. The Governor also vetoed Assembly Bill 2461 which would have provided for energy efficiency and low-income program fund administration to be handled by the State. The veto called into question how the Commission’s preference for independent program administration could be achieved.

In response to these circumstances, D.99-03-056 retained utility administration through 2001 as the best way to satisfy energy efficiency and low-income assistance goals and provide time to explore administrative options for the period after 2001.  That decision initiated Phase II of this proceeding to solicit input on administrative options.  D.99-03-056 cancelled the Boards’ process to move toward independent program administration, substantially changing the role of the Boards.  Originally created to implement independent administration of the public purpose programs, the Boards’ operations and work products required a reexamination. Accordingly, the Commission ordered the Energy Division to convene a workshop to address the future structure and operating procedures for the Boards, consistent with the changes implemented in D.99-03-056.  The order provided that topics for the workshop could include: clarifying the role of the Boards, restructuring the Boards, amending the purpose of the Boards and clarifying operating procedures.  

Energy Division convened the workshop on April 12 and 13, l999.  The workshop report was distributed on May 26, 1999 and invited the Boards and parties to comment on it.  Energy Division revised the draft report in response to the filed comments and distributed the final report on June 30, 1999.

On June 10, 1999, the assigned Commissioner suspended Phase II of the proceeding while the State Legislature deliberated over proposals to transfer responsibility for energy efficiency programs to the California Energy Commission. During that period, the Governor approved the Commission’s request for several civil service positions to provide Commission support for the energy efficiency and low -income programs.  On July 1, l999, the assigned Commissioner directed the Boards to  phase out their use of consultants and the asked Energy Division to provide administrative and technical support to the Boards.  Subsequently, the Governor signed Assembly Bill 1393, requiring utility administration of low-income programs subject to Commission oversight.  Working within all of the above constraints, the Boards have accomplished their programmatic tasks.  The Boards conducted numerous public meetings to assist them in recommending policy and overall program design to the Commission.

In D.97-12-103, we directed the CBEE to undertake a joint planning process with the utilities and interested parties to collaborate on the transition of the energy efficiency programs to independent administration.  In 1998, the CBEE developed an RFP to begin the transition to independent administration from the incumbent utilities.  The CBEE members and technical consultants accomplished a major program study, reviewing and comparing all the programs currently in operation by the utilities, as well as some out-of-state programs, to assess and recommend retention of those programs most likely to achieve the Commission’s goals of market transformation.  The Commission considered the CBEE’s advice and significant movement was made, through the Commission’s direction, to standardize utility programs on a statewide basis.  In late 1998, the CBEE refashioned the comprehensive set of goals and program policy and budget recommendations to respond to the Commission’s cancellation of the RFP process and address continuing utility administration of the programs.  The utilities’ programs have now incorporated policy changes to address the market transformation goals the Commission first adopted for 1998 and furthered in 1999.

Thus, pursuant to our directions, the CBEE has worked hard to develop recommendations regarding energy efficiency programs consistent with our policy directives and has provided valuable input to the development of energy efficiency programs, policies, budgets, milestones, and incentive mechanisms. We have adopted many of the CBEE’s recommendations and the utilities have implemented these recommendations.  Due in large part to the CBEE’s efforts, we are now in a position to evaluate the overall statewide funding levels for the programs.

The LIGB also developed a draft RFP to begin the transition to independent administration from the incumbent utilities.  Because of the shift to continue utility administration, the Commission did not adopt the draft RFP.  However, the LIGB’s draft RFP contains many worthwhile ideas for movement towards the standardization of the programs across utilities, and has had a significant affect on the current direction of the programs.  

As with CBEE, the LIGB has worked hard to develop recommendations on the low-income energy efficiency and rate assistance programs consistent with our policy directives and has provided valuable input to the development of the low-income public purpose programs. We have adopted many of the LIGB’s recommendations and the utilities have implemented these recommendations. The issues addressed by LIGB incorporate energy education, weatherization, and the service needs of California low-income residents. As a result of LIGB’s efforts, we are now in a position to conduct a much needed needs assessment study, to continue to improve and standardize the low-income programs, and to increase outreach efforts. 

Discussion

Our most recent inquiry regarding the roles, structure and operating procedures of the CBEE and the LIGB underscores the continuing uncertainty of the Boards’ respective future roles and operations, as well as the extraordinary bureaucracy under which they must operate.  We initiated this portion of this proceeding with the intent of refining and redefining the Boards’ roles and operations.  What we learned in the process, however, is that the future role of the Boards is controversial and no party is able to articulate a clear path for either board.  NRDC, for example, comments that the Boards cannot represent both the public and remain advocates for their own views.
  ORA recommends that the boards’ work be limited to facilitating consensus on technical problems and raises questions with regard to the propriety of the Boards participating in formal proceedings
.  Edison, Sempra and PG&E advocate scaling back the Boards’ activities to reflect an advisory role.
  REECH believes that the Boards should be an extension of the civil service role performed by Commission staff.
 The CBEE proposes that the Commission change its bylaws to reflect the shift from independent administration, while deleting some and adding other duties.
  PG&E also questions the Boards’ authority over the utilities.
 In addition to the issue of the Boards’ respective roles, as summarized in the Energy Division Workshop Report, the proceeding raised significant controversy with regard to board voting procedures, the boards’ coordination with Energy Division, board composition and procedures, meeting locations and frequency, meeting transcription and teleconferencing, all of which we are compelled to oversee as a consequence of the Boards’ legal status.  In light of these many administrative controversies, we cannot ignore the obvious question, which is whether we should use our limited regulatory resources to oversee the operation of two boards or to promote the actual public policy programs.

As a preliminary matter and one that colors all our deliberations here, we are motivated first and foremost by our interest in promoting energy efficiency and low-income assistance.  We highlight these goals to clarify that the Boards are useful only to the extent they serve these public policy goals better than alternative forms or procedures.  Because the Boards have fulfilled their purpose and their roles, they have put us into a position to consider how to best provide future oversight of the pubic purpose programs. Our sense is that the constraints imposed on the Boards by law, the resulting statutory change from the passage of AB 1393, and the veto of AB 2461, combine to undermine the future effectiveness and efficiency of the Boards in their common pursuit to advise the Commission on program issues.  Additionally, work products that the Boards have already submitted to us provide a framework with which we can go forward to improve the public purpose programs.

The rules under which the boards must operate delay and complicate the Commission’s receipt of information and advice and therefore its decision-making process. The Boards should not and cannot lawfully substitute for the Commission and the Commission may not delegate its responsibility or authority to another entity. Nevertheless, as government bodies, the boards must comply with Bagley Keene Act, which requires that boards notice an item on an agenda ten days in advance of a public meeting.  This requirement coupled with the process of review necessary to provide a recommendation to the Commission has stretched the Boards’ ability to meet Commission deadlines. Thus, the legal status of the Boards will impede efficient decision-making in the future by creating an additional layer of review that, on balance, may not contribute commensurately to the quality of the debate.  

The continuation of the Boards would, at best, be an awkward fit with the Commission’s legal processes, creating considerable procedural uncertainty for parties and the Boards. For example, in the pending utility applications for energy efficiency and low-income programs (A.99-05-002, A.99-09-049 and A.99-07-002), the Commission has had to address a variety of procedural issues relating to board participation.  The Commission has had to clarify that the Boards are not parties in Commission proceedings, establish that the Boards may provide the Commission with advice, if the Commission so requests, establish how, as non-parties, the Boards are to provide advice while preserving the due process rights of parties in the proceedings. In addition, the parties have sought guidance regarding the Boards’ responsibility to respond to discovery requests, provide testimony and engage in ex-parte communications.  These inquiries have been motivated by the continuing uncertainty of the Boards’ legal obligations and privileges, and have required us to dedicate considerable staff resources to resolve rather unique questions of law and procedure.  

The Boards’ relationship to the Commission appears confusing to the public.  For example, parties participating under public purpose programs may not know in which forum to advance a position or which person or entity has authority to resolve a problem.  PG&E raises the issue of whether the Boards have authority to direct PG&E’s program activities.  

On a going forward basis, the Boards will require additional and costly administrative resources.  The Commission will need to devote ever-increasing staff resources to meet Board administrative needs, leaving the Commission with fewer resources to devote to the regulatory development and oversight of public purpose programs.  Parties’ regulatory costs will be ever increasing as they participate both at the Board level and in Commission proceedings.

To continue to utilize the Boards would inadvertently limit the processes the Commission may use to explore energy efficiency and low-income programs. We normally endeavor to tailor our procedures in order to maximize participation by parties and the public, to develop a useful record, and to promote due process and fairness.  The somewhat rigid structure of the Boards and the legal requirements that constrain their actions may preclude such procedural flexibility.  Specifically, procedures we have not used since the inception of the Boards but which might be useful include conducting staff studies to investigate or analyze specific program issues, holding workshops to assist the Commission in resolving complex technical issues, facilitating negotiations to resolve disputes, and conducting meetings with utilities, community based organizations, members of the public, and interested parties. 

None of the problems we perceive are attributable to the Boards or their members, who have worked hard and earnestly to fulfill our expectations and program objectives.  To the contrary, the problems we identify are outside the control of the Boards. We are motivated partly by a desire to free Board members from the many legal requirements they are bound by so that their members may more easily focus on programs and issues.

On balance, the various shortcomings of continuing the legal status of the Boards, the costs, the bureaucracy and the confusion created by the legal status of the boards, motivate us to dissolve the Boards in favor of simpler, more inclusive forums.  We take action today with a renewed commitment to energy efficiency and low-income programs. 

We recognize that eliminating the boards will improve programs and decision-making processes only to the extent we can continue to promote participation by the widest range of individuals and organizations, and to receive highest quality analysis and advice. Accordingly, for each energy efficiency and/or low-income proceeding that is initiated, we will implement, on a case-by-case basis, the most effective and efficient mechanisms to maximize participation by parties and the public, to develop a useful record, and to promote due process and fairness.  Such mechanisms may include, but are not limited to: 

1. Holding public hearings, in various locations around the state;

2. Conducting studies to investigate or analyze specific program issues,

3. Holding workshops to assist the Commission in resolving complex technical issues, 

4. Creating working groups;

5. Facilitating negotiations to resolve disputes; 

6. Conducting meetings with utilities, community based organizations, members of the public, and interested parties; and

7. Providing teleconferencing for any of the above.

To that end, we have already begun such a process.  For example, we note that in Application 99-07-002, et al, the PY 2000 low-income program proceeding, the assigned Commissioner and the Administrative Law Judge (ALJ) are holding public participation hearings on January 11 and 13, 2000 to solicit further input in that proceeding. While the Boards could hold meetings throughout the state to solicit input from members of the public, the Commission itself is better equipped to provide for such input.  In such a Commission forum, the assigned Commissioner and ALJ can receive direct advice and input from members of the public. Information provided at such hearings will become a part of the record of the proceeding.  The Commission is able to provide specialized accommodations for the disabled, such as sign language interpreters and translators.  In addition, the Commission’s Public Advisor Office was established to assist individuals and groups who wish to participate in Commission proceedings. The Boards themselves lack such resources.  It would not be cost effective to try to duplicate for the Boards the infrastructure already in place for the Commission.  Since the Board members serve on a volunteer basis, holding public participation meetings throughout the state would be a substantial burden on Board members.  The relay of such information by the Board to the Commission would be an inferior substitute for the direct input that can be provided to the ALJ, assigned Commissioner and the record in the proceeding. 

We believe that the structures we are proposing over the next few years are the most viable option for maintaining progress towards achieving our market transformation and low-income assistance goals.  At this time, we reject consideration of other non-utility administrative structures.  However, our decision to dissolve the Boards does not lessen our fundamental concerns over a continued utility role in energy efficiency programs and the motivation of the utilities in a restructured environment.  The passage of AB1393 precludes us from considering independent administration of low-income programs in the future.  

Although we are eliminating the board structure as an informational tool for the Commission, there is a continuing need for substantial regulatory oversight of utility administrators to protect ratepayer interests and consumer interests, including those of low-income customers.  We will seek input from other sources and will independently verify program operations, design changes, and improvements by using a variety of mechanisms as indicated above.

Finalizing Board Activities

Dissolving the Boards requires some direction with regard to ongoing activities.  The CBEE recently submitted comments in the utility applications for PY2000-2001 and the LIGB has submitted comments in the utilities’ Competitive-Bidding applications for PY2000.   Having submitted these comments, the Boards have advised the Commission on most outstanding matters. We direct the Energy Division to begin immediately to help the Boards complete their current activities within the next 30 days.

We direct the Executive Director to conduct a financial audit of the Boards for the operating expenses for calendar year 1999 pursuant to D.97-02-014.  In performing this audit, the Executive Director may either use Commission staff or obtain the services of an outside firm. Costs incurred for any consulting services will be reimbursed from program funds. The Energy Division should assist the Boards in gathering the required information to perform an end-of-year financial audit.  

Finally, we wish to acknowledge the efforts of the CBEE and LIGB members for their public service to the energy efficiency and low-income programs.  We direct the Executive Director to prepare resolutions thanking each member of the Boards for their outstanding accomplishments.  We also welcome Board members’ input and participation in future public purpose program activities.

Comments

The draft decision of the Assigned Commissioner in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g) and Rule 77.1 of the Rules of Practice and Procedure.  Comments to the draft decision were filed September 27, 1999 by SEMPRA on behalf of San Diego Gas & Electric Company and Southern California Gas Company, NRDC, The Residential Energy Efficiency Clearing House, Inc. (REECH), ORA, CBEE and LIGB.  Reply comments were filed by ORA on October 4, 1999.  CBEE submitted an amended (corrected) set of comments on October 7, 1999.  In response to the comments, a revised draft was issued and mailed to the parties on October 14, 1999This alternate decision was issued on December 17 , l999.  Parties filed comments on  _______________, l999.     

Findings of Fact

1. The CBEE and LIGB no longer serve their original purpose to foster independent administration of energy efficiency and low income programs.

2. The CBEE and LIGB have completed their programmatic tasks and have provided us with a useful framework with which to continue to improve the programs.

3. The Energy Division held a workshop on April 12 and 13 1999 to gather input to resolve issues raised by parties regarding the Boards’ operations.  Consensus was not reached on any significant issues with respect to clarifying the roles, structure and operating procedures of the Boards.

4. The legal status of the Boards, and the requirements imposed by this status, will impede the decision-making process with regard to public policy programs and will require substantial resources to regulate and administer the Boards.  The benefits of continuing the Boards are not demonstrably greater than the associated costs, given the alternatives.

5. The Commission has more effective and efficient alternative mechanisms available to it.  Such mechanisms will maximize participation by parties and the public, develop a useful record, and promote due process and fairness.
Conclusions of Law 

1. The Commission should dissolve the CBEE and LIGB effective 30 days from the date of this decision.

2. The Energy Division should assist the Boards in completing their work consistent with this decision.

3. The Commission should utilize new procedures to maximize effective participation by parties and the public in development of energy efficiency and low-income assistance programs.

INTERIM ORDER

IT IS ORDERED that:

1. Effective 30 days from the date of this decision,  the California Board for Energy Efficiency is dissolved as set forth herein.

2. Effective 30 days from the date of this decision, the Low Income Governing Board is dissolved as set forth herein.

3. The Energy Division shall assist the Boards in completing their work consistent with this decision.

4. The Executive Director shall conduct a financial audit of the Boards for the operating expenses for calendar year 1999 pursuant to D.97-02-014.  In performing this audit, the Executive Director may either use Commission staff or obtain the services of an outside firm. Costs incurred for any consulting services shall be reimbursed from program funds. The Energy Division shall assist the Boards in gathering the required information to perform an end-of-year financial audit.

5. The Executive Director shall prepare resolutions thanking each member of the Boards for their outstanding accomplishments.
This order is effective today.

Dated ______________________, at San Francisco, California.

TABLE OF CONTENTS

                       Title                                                                                                     Page

INTERIM DECISION …………………………………………………………………. 2

2Summary

Background
3
Discussion
Error! Bookmark not defined.
R.
Comments on Proposed Decision
Error! Bookmark not defined.
Findings of Fact
14
Conclusions of Law
15

Order………………………………………………………………………………………………..……53

ATTACHMENT 2

LIST OF ACRONYMS

Act
Bagley-Keene Open Meeting Act

AEAP
Annual Earnings Assessment Proceeding

Boards
California Board for Energy Efficiency and Low-Income


Governing Board, collectively 

CABEE or CBEE
California Advisory Board for Energy Efficiency

CBEE
California Board for Energy Efficiency

CEC
California Energy Commission

D. Decision

Edison
Southern California Edison Company

Joint Utilities
Sempra Energy, on behalf of Edison and SDG&E

LIAB
Low-Income Advisory Board

LIGB
Low-Income Governing Board

NAESCO
The National Association of Energy Service Companies

NRDC
National Resources Defense Council

ORA
Office Ratepayer Advocates

PG&E
Pacific Gas and Electric Company

Pub. Util.
Public Utilities

REECH
The Residential Energy Efficiency Clearing House, Inc.

RFP
Request for Proposal

SDG&E
San Diego Gas & Electric Company

SPB
State Personnel Board

TAC
Technical Advisory Committee

(END OF ATTACHMENT 2)

� These circumstances include continuing administrative and legal issues which strain the Boards’ and our resources.


� See Energy Division Workshop Report, dated June 30, 1999, entitled Structure and Operating Procedures of the California Board for Energy Efficiency and the Low Income Governing Board, p.35. 


� See ORA comments submitted in this Rulemaking on September 27, 1999.


� See Energy Division Workshop Report, mimeo., p.36, p.38and p.42.


� See Energy Division Workshop Report, mimeo., p 20.


� See Energy Division Workshop Report, mimeo., p 34.


� See Energy Division Workshop Report, mimeo., p 17.
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