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July 12, 2000
Louise A. Perez 

Community Resource Project

250 Harris Avenue, Suite 6

Sacramento, CA  95838

Re:
Standardization Meetings

Dear Ms. Perez:

We have received your letter of June 10, 2000, in which you request a copy of the “Energy Division’s legal opinion that disallows the public from participating in the weatherization standardization meetings that are currently being held between the Energy Division and the utility companies to discuss low-income programs, be it Phase II activities or any other activity.”  You state your belief that while utilities, as private organizations, have every right to confer behind closed doors, low-income program/public surcharge activities conducted by the Energy Division on behalf of the California Public Utilities Commission (Commission) cannot be conducted behind closed doors regardless of utility company participation.  You ask why the California Department of Community Services and Development has been excluded from participating in the meeting held June 7, 2000.  You note that your constituents – community based organizations which provide weatherization services - feel discriminated against by their lack of participation in these meetings.

In essence, you are asking whether the weatherization installation policy and procedure standardization project begun by several energy utilities and now directed by Assigned Commissioner Neeper’s Rulings of December 29, 1999 and March 22, 2000 is in compliance with the Bagley-Keene Open Meeting Act (Government Code Section 11120 et seq.), which generally requires that meetings by “state bodies” be open to the public. 

I will provide some brief background information before explaining why I do not believe that the standardization project violates the Bagley-Keene Open Meeting Act.

Weatherization Standardization Project

Decision (D.) 99-03-056 authorizes the continuation of low-income programs through December 31, 2001, and delegates to the assigned Commissioner the task of considering options for future budget and program change proposals, and issuing a ruling setting forth procedures and schedules to address these, as well as other, public purpose priorities.  (D.99-03-056, mimeo., p.20.)  The assigned Commissioner, Josiah L. Neeper, has been exercising his delegated authority through a series of assigned Commissioner rulings.

In a Ruling dated December 29, 1999, Commissioner Neeper states, among other things, that

“I am pleased that the LIGB has called to our attention the request of participants to work together on a joint proposal for standardizing the implementation and installation of low-income weatherization measures for PY 2001.  The Commission greatly appreciates the efforts of the participants in getting an early start and working together on their recommendations for PY 2001.;” that

In response to the low Income Governing Board’s (LIGB) letter dated November 3, 1999 and the direction of D.99-03-056, I am issuing this ruling to require Pacific Gas and Electric Company, and Diego Gas & Electric Company, Southern California Edison Company and Southern California Gas Company to continue to work in conjunction with interested participants to develop a joint proposal for standardizing the selection criteria and installation manuals for the utilities’ low-income weatherization programs..

The aforementioned utilities shall work jointly on with any interested participants to develop a joint proposal for standardizing the selection criteria and information manuals for the utilities’ low-income weatherization programs by March 17, 2000.  The utilities should serve a two-page summary of the joint proposal on the service list in this proceeding, or its successor proceeding.  The utilities should include in this summary a statement indicating that the full proposal is available to any party that requests it.  I expect the utilities to conduct workshops and/or other forums to solicit input from interested participants prior to serving the joint proposal on the service list.  A description of the public process should be described in the summary and the joint proposal.  

A March 6, 2000 letter from the Commission’s Executive Director, Wesley M. Franklin, approved a utility request for an extended schedule for completion of the Joint Proposal.  A March 22, 2000 Assigned Commissioner’s Ruling addressed specific details to be included in the Joint Proposal and adjusted the schedule to allow the LIAB a chance to comment on the Joint Proposal on June 9, 2000.  The current deadline for the final joint proposal is September 1, 2000.

In developing a joint weatherization standardization proposal, the standardization team has held a number of private and public meetings.  Some of the meetings have been attended by representatives of the energy utilities and the Energy Division, but not by representatives of the California Department of Community Services and Development or other entities.  Some attendees have felt that public participation at each meeting could create a coordination nightmare, and impede the joint utilities’ ability to meet the deadline for submission of the final joint utility proposal.  I understand that your constituents, who I believe are primarily community based organizations which provide weatherization services and/or intend to contract with utilities to provide such services, are unhappy with their exclusion from private meetings conducted by the standardization team.  Your constituents, and other members of the public have been able to participate in a number of public input meetings conducted by the standardization team.

The standardization team held 5 public input meetings during Phase 1 of the project, in conjunction with LIAB or LIAB Technical Committee meetings.  Phase 2 has involved 2 public input meetings thus far – on June 7 and 21 (the first at an LIAB meeting, the second at a LIAB Technical Committee meeting).  At least 3 more public input meetings are planned, 2 in conjunction with the LIAB meetings scheduled for August 1 and 29 and one in conjunction with a LIAB TC meeting scheduled for July 26.  At these meetings, the standardization team presents the consensus utility proposal thus far, and solicits public input.  The California Department of Community Services and Development, and everyone else, is welcome at any of these public participation meetings.

The public input meeting process currently being implemented by the standardization team is consistent with the intent of the Assigned Commissioner Rulings of December 29, 1999 and March 22, 2000.  Once Commissioner Neeper learned that the major energy utilities were already engaged in developing a joint proposal of their own, he seized the opportunity to create an inclusive process for obtaining a joint proposal incorporating as great a consensus as possible.  Commissioner Neeper gave direction to the utilities' efforts, and mandated a number of public input opportunities, many of which have already occurred.  By the time the Commission is presented with the final joint proposal, the public, including your constituents, will already have had at least 10 opportunities to review the joint utility proposals at various stages of their evolution, and provide whatever input deemed appropriate.  As the Commission considers whether to adopt the joint proposals as Commission policy, the public will have additional opportunities to provide input.  

Bagley-Keene Open Meeting Act

The Bagley-Keene Open Meeting Act requires “state bodies” to hold meetings open to the public except in certain limited circumstances.  “State body” is defined in several sections of the Government Code and includes: 1) “every state board, or commission, or similar multimember body of the state that is required by law to conduct official meetings and every commission created by executive order …”  (Section 11121); 2) “any board, commission, committee, or similar multimember body which exercises any authority of a state body delegated to it by that state body”  (Section 11121.2); 3) “any board, commission, committee, or similar multimember body on which a member of a body which is a state body pursuant to Section 11121, 11121.2, or 11121.5 serves in his or her official capacity as a representative of such state body and which is supported, in whole or in part, by funds provided by the state body …”  (Section 11121.7); and 4) “any advisory board, advisory commission, advisory committee, advisory subcommittee, or similar multimember advisory body of a state body, if created by formal action of the state body or by any member of the state body, and if the advisory body so created consists of three or more persons.”  (Section 11121.8).

If the standardization team, as I choose to call the group of utility representatives and other interested participants working to develop a standardization proposal, were a “state body” as defined in the Bagley-Keene Open Meeting Act, then the meetings of the standardization team would of course need to meet the open meeting requirements of that Act.  Applying the Bagley-Keene Open Meeting Act definitions of “state body” to the standardization team, however, I conclude that the team is not a state body as defined by the Bagley-Keene Open Meeting Act, and thus is not subject to the open meeting requirements of that Act.

The standardization project team is not a “state board, or commission, or similar multimember body of the state that is required by law to conduct official meetings,” or a “commission established by executive order.”  Thus, the team is not a state body as defined by Government Code Section 11121.

The standardization team is not a “board, commission, committee, or similar multimember body which exercises any authority of a state body delegated to it by that state body.”  Upon learning that certain utilities were already working together on a joint standardization proposal, Assigned Commissioner Josiah Neeper in his December 29, 1999 ruling simply ordered the utilities to continue this work, in conjunction with “interested participants.”  The Assigned Commissioner’s Ruling of March 22, granted an extension of time for the preparation of the joint standardization proposal, and discussed what information the proposal should include.  Neither Ruling created the standardization team or delegated it any decision-making authority. 

Requiring a team created by utilities, and consisting of unspecified representatives of those utilities and other unspecified “interested participants” to come up with a joint proposal that includes certain details is not the same as delegating authority to such a team.  Parties to Commission proceedings are frequently ordered to come up with proposals regarding various issues, and are commonly ordered or encouraged to work together in a workshop setting or otherwise to prepare proposals or recommendations for the Commission’s consideration.  This does not mean that such parties have any delegated decision-making authority.  Once the Commission receives the joint standardization proposal, it will exercise its authority to decide how to proceed from there on.  Since the standardization team exercises no delegated authority, it is not a state body as defined by Government Code Section 11121.2.

Since none of the Commissioners or any members of a board exercising authority delegated by the Commission serves on the standardization team in his or her representative capacity, the standardization team is not a state body as defined by Government Code Section 11121.7.  

Finally, since the standardization team was created by the utilities, rather than by formal action of the Commission or a Commissioner, it is not a state body as defined in Government Code Section 11121.8.  Indeed, the term “standardization team” is perhaps somewhat of a misnomer, since the “team” does not involve a membership specified by the Commission, and may vary in size as the participants see fit.

Because the standardization team is not a state body as defined in Government Code Sections 11121- 11121.8, it is not subject to the Bagley-Keene Open Meeting Act.  Thus, the standardization team is not required to make all its meetings public.  If the team believes that making all meetings public would impede its ability to accomplish the goals set by Commissioner Neeper and the Commission, it may choose to limit access to meetings as long as it meets the overall Assigned Commissioner ruling requirements for public input opportunities.

Although not required to do so, Assigned Commissioner Neeper has made it clear that broad participation by interested persons is both anticipated and welcome.  The Assigned Commissioner Ruling of December 29, 1999 clearly expresses his intent that the utilities who created the standardization team “work jointly with any interested participants to develop a joint proposal,” and conduct workshops and/or other forums to solicit input from interested participants prior to serving the joint proposal on the service list.  Similarly, his March 22, 2000 Assigned Commissioner’s Ruling granted the requested extension of time for completion of the standardization proposal at least partly so the LIAB could be provided an opportunity to comment on the joint proposal.  The standardization team has, in fact, held a number of meetings that were noticed and open to the public.  The public participation opportunities mandated by the Bagley-Keene Act for state bodies have been frequently provided even in the absence of a statutory obligation.  

For the above reasons, I believe that the joint standardization proposal development process is being conducted in compliance with the Assigned Commissioner’s rulings and that the standardization team is not a state body subject to the Bagley-Keene Open Meeting 

Act.  Further, I believe that the activities of that team of utility representatives and “any interested participants” provide many perfectly adequate opportunities for interested participants and members of the public, including you and your constituents, to attend well-noticed workshops and meetings in order to make recommendations regarding the joint proposal.

I hope this is helpful.  If you have any questions, feel free to call me at (415) 703-1557.

Very truly yours,

Fred Harris 

Commission Staff Attorney
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cc: 
Commissioner Lynch


Senator Polanco


Assemblyman Wright


Henry Knawls
